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1.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BRADLEY CAVANAGH 
* TENTATIVE RULING: * 
 
Dropped from calendar based on the notice of withdrawal filed on November 13, 2018. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-00512 
CASE NAME: ADEN VS. FINANCIAL FREEDOM 
HEARING ON MOTION FOR COMPULSORY JOINDER OF DEFENDANT 
BANK OF AMERICA  /  FILED BY MARY ADEN 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for compulsory joinder is denied.  The Court instead vacates its earlier 
order sustaining the demurrer of Bank of America, N.A., to the first and second causes of 
action in the Third Amended Complaint without leave to amend, and enters a new order 
overruling that demurrer.  (Code Civ. Proc. § 1008, subd. (c) [“If a court at any time 
determines that there has been a change of law that warrants it to reconsider a prior 
order it entered, it may do so on its own motion and enter a different order.”].) 
 
The Court previously sustained, without leave to amend, the demurrers of defendants 
One West Bank, FSB (One West), Financial Freedom Acquisition (FFA), and Bank of 
America to the first two causes of action for elder abuse and breach of the covenant of 
good faith and fair dealing.  The grounds for this decision were the same for all three 
defendants.  Because plaintiff alleged no other causes of action against OneWest and 
FFA, the Court entered judgment of dismissal as to both.  Not so for Bank of America, 
which remained a defendant on other causes of action.  
 
Plaintiff appealed, but the appeal was dismissed as to Bank of America since no 
judgment had been entered against it.  Ultimately, the Court of Appeal reversed the 
judgment as to One West and FFA.  (Aden v. OneWest Bank, N.A. (Dec. 11, 2017, No. 
A146242), 2017 Cal.App. Unpub. LEXIS 8422, at *11-18].)  That decision constitutes 
new law applicable to this case and upon which the Court may change its prior ruling.  
(Code Civ. Proc. § 1008, subd. (c); Nieto v. Blue Shield of California Life & Health Ins. 
Co. (2010) 181 Cal.App.4th 60, 73-75 [confirming court inherent power to reconsider, 
even when prompted by filing not compliant with section 1008]; see also Katz v. Los 
Gatos-Saratoga Joint Union High School Dist. (2004) 117 Cal.App.4th 47, 62 [when 
reviewing court states opinion or principle of law necessary to decision, it establishes 
that principle as law of the case].) 
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 3.  TIME:  9:00   CASE#: MSC15-02351 
CASE NAME: LYNCH VS. WINDUS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY MICHAEL S. LYNCH 
* TENTATIVE RULING: * 
 
Because there is a final judgment in this case, the Court has no jurisdiction to grant Plaintiff’s 
request.  On August 7, 2017, the Court entered final judgment and therefore lacks jurisdiction 
over this case except for deciding questions of compliance with the judgment.  (See Henn v. 
Henn (1980) 26 Cal.3d 323, 332 [“Jurisdiction over a cause or parties after a final judgment, 
order or decree is exceptional and limited to special situations.”]; Lord v. Superior Court of Los 
Angeles County (1946) 27 Cal.2d 855, 857 [After dismissal, the court lacked jurisdiction to hear 
or determine any motion unrelated to the dismissal of the action.]; Nave v. Taggart (1995) 34 
Cal.App.4th 1173, 1177 [“A judgment is a final determination of the rights of the parties in an 
action or proceeding.  A judgment is final in this sense when it terminates the litigation between 
the parties on the merits and leaves nothing in the nature of judicial action to be done (other 
than questions of enforcement or compliance.)”].) 

 

  

 4.  TIME:  9:00   CASE#: MSC15-02351 
CASE NAME: LYNCH VS. WINDUS 
HEARING ON MOTION FOR SANCTIONS UNDER CODE OF CIVIL PROCEDURE 128.7 
FILED BY MICHAEL S. LYNCH 
* TENTATIVE RULING: * 
 
See Line 3.  For the reasons stated therein, the Court lacks jurisdiction to grant 
Plaintiff’s request. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00611 
CASE NAME: WAUTHION-MELGER VS. CHEVRON 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANA WAUTHION-MELGAR 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 6.  TIME:  9:00   CASE#: MSC16-01837 
CASE NAME: WOODS VS. ANTIOCH U.S.D. 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY RICHARD WOODS 
* TENTATIVE RULING: * 
 
Unopposed – granted.  The amended complaint shall be filed within 15 days from the date of 
this hearing. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARK Y. UMEDA 
* TENTATIVE RULING: * 
 
The hearing on this motion is continued to February 20, 2019 so that the Court’s ruling may be 

informed by the ruling in the Probate Case P17-00407 on construction of the third amendment 

to the Trust. At that time the Court will also set the matter for trial on all issues remaining in 

this case. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 

The hearing on this motion is continued to February 20, 2019 so that the Court’s ruling may be 

informed by the ruling in the Probate Case P17-00407 on construction of the third amendment 

to the Trust. At that time the Court will also set the matter for trial on all issues remaining in 

this case. 
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 9.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 
The hearing on this motion is continued to February 20, 2019 so that the Court’s ruling may be 

informed by the ruling in the Probate Case P17-00407 on construction of the third amendment 

to the Trust. At that time the Court will also set the matter for trial on all issues remaining in 

this case. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01357 
CASE NAME: NICOLE LANHAM VS. PLAINS ALL AMERICAN PIPELINE 
HEARING ON MOTION FOR ORDER COMPELLING THE TESTING OF MATERIAL 
FILED BY PLAINS ALL AMERICAN PIPELINE L.P., et al. 
* TENTATIVE RULING: * 
 
This motion is continued to 12/14/18, 9AM, Dept. 9 to be heard at the same time as the 
Plaintiff’s Motion for Summary Adjudication.  Two purposes for the continuance are: (1) to allow 
Defendant to serve the motion on third party Martinez Police Department in whose custody and 
control the “material” sought by Defendants apparently resides so that the third party is given an 
opportunity to respond or object to the Order requested and (2) a request by the  Court that 
Defendants file at least five Court days prior to 12/14/18 further briefing directed specifically to a 
preliminary showing of relevance.  The Court understands that  the material sought for testing, 
etc. is for discovery and not for establishing admissibility at trial and the test for discovery is a 
lesser standard than for admissibility (reasonably calculated to lead to discovery of admissible 
evidence); however, assuming the material is determined to be methamphetamine as 
Defendants believe, what is the causal link between establishing that fact and the occurrence of 
the accident. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01915 
CASE NAME: STANDFIELD VS. JAMES 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY EDWARD L. JAMES, JULIE L. JAMES 
* TENTATIVE RULING: * 
 
Unopposed – The Motion to Set Aside the Default is granted, and Defendant shall file his 
answer within 10 days from the date of this hearing. 
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12.  TIME:  9:00   CASE#: MSC18-00855 
CASE NAME: BERTINI VS. SIDHU 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS 1st Amended COMPLAINT 
FILED BY RAJDEEP SINGH SIDHU 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement filed. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00855 
CASE NAME: BERTINI VS. SIDHU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement filed. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01121 
CASE NAME: BRENNAN VS. BRENNAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY DAVID BRENNAN 
* TENTATIVE RULING: * 
 
Hearing continued to 1/9/19 at 9:00 a.m. to be heard at the same time as Motion to Intervene 
set from Ex Parte Appearance on 11/13/18 in Dept. 9, hearings set on 1/9/19 will be heard by 
the Honorable Jill C. Fannin (Dept. 21). 

 

 

15.  TIME:  9:00   CASE#: MSC18-01121 
CASE NAME: BRENNAN VS. BRENNAN 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 1/9/19 at 9:00 a.m. to be heard at the same time as Motion to Intervene 
set from Ex Parte Appearance on 11/13/18 in Dept. 9, hearings set on 1/9/19 will be heard by 
the Honorable Jill C. Fannin (Dept. 21). 
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16.  TIME:  9:00   CASE#: MSL17-04090 
CASE NAME: PARTOW VS. FORD-SPEARS 
HEARING ON MOTION TO RECLASSIFY FROM LIMITED TO UNLIMITED 
FILED BY M. MICHAEL PARTOW 
* TENTATIVE RULING: * 
 
The motion for reclassify case is denied based on Plaintiff’s failure to timely request 
reclassification and failure to show good cause for the reclassification.  Moreover, 
the complaint explicitly alleges that the damages sought are $12,869, well within the limited 
jurisdiction classification. 

 

  

17.  TIME:  9:00   CASE#: MSL18-00811 
CASE NAME: AMERICAN EXPRESS VS. BRITTANY BEYER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Unopposed – the motion is granted. 

 

  

18.  TIME:  9:00   CASE#: MSN18-1867 
CASE NAME: MATTER OF 2432 GLENLOCK STREET 
SPECIAL SET HEARING ON: DISTRIBUTION OF SURPLUS FUNDS 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
The surplus funds deposited herein shall be paid/released to Salvador and Lillian Torres, 
the only parties who have filed a claim to those funds, as having any interest therein. 

 

  

19.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
SPECIAL SET HEARING ON: OSC RE: WHY PRELIMINARY INJUNCTION 
SHOULD NOT ISSU SET BY EX PARTE APP ALTA VISTA SOLUTIONS 
* TENTATIVE RULING: * 
 
  This is a further hearing on Alta Vista’s motion for a preliminary injunction.  The court 

issued the preliminary injunction effective October 3, 2018, but allowed Caltrans to file an 

additional brief to argue why the injunction should be dissolved. 

 The court has now considered all the papers filed by Caltrans on October 31, 2018 and 
all the papers filed by Alta Vista on November 6, 2018.  The court has denied Wood’s motion to 
intervene, so it reviewed Wood’s Memorandum of Points and Authorities in Opposition to the 
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preliminary injunction only as an offer to proof.  It denies the motion to strike that Memorandum 
or the supporting documents, but, in view of the ruling denying Wood’s motion to intervene, 
deems those papers irrelevant to Caltrans’ request to dissolve the preliminary injunction.   
 
 Having fully reviewed and considered the Caltrans and Alta Vista papers listed above, 
the court now denies Caltrans’ request to dissolve the preliminary injunction.   
 

Only Alta Vista and Wood are permitted to contest this tentative ruling.  Wood is not, 
unless Alta Vista does not agree to the conditions listed in the companion ruling on Wood’s 
motion to intervene and the intervention is allowed.  Wood need not give notice of a conditional 
request to argue this ruling.  It will be permitted to argue it if the court’s ruling denying Wood’s 
motion to intervene is not affirmed.  Accordingly, in the event of oral argument, the ruling on the 
motion to intervene will be argued first. 
 
 Caltrans has raised some questions about probable validity, but Alta Vista has 
meaningful responses.  Caltrans has not really argued that Ismail was unbiased (i.e., free from 
a preconceived opinion), and several of the panel members reported they believe he showed 
bias.  Rather, Caltrans has argued that the bias did not influence the result because it only 
affected the scorecards; they were not determinative of the final result, only consensus scoring 
was.  However, an unbiased panel member might not only have scored Alta Vista higher on 
question number 4 but also not argued so forcefully why that score showed Alta Vista to be 
the inferior bidder. 
 
 There remain significant issues regarding further bases for the protest too, which 
suggest Alta Vista has a reasonable possibility of prevailing:  the apparent failure to prepare a 
Final Ranking Document; whether three or more of the panel members both were involved in 
the prior contract and received services under it; and why Caltrans could not or should not have 
considered past performance of Wood if Wood had provided services to it in the past. 
 
 In maintaining the preliminary injunction, the court is also influenced by the ongoing 
harm to Alta Vista even now with the injunction in place and the still greater harm it will suffer if 
the injunction is dissolved.  On the other hand, Caltrans has still not submitted any evidence of 
prejudice.  Further, Alta Vista’s papers claim Caltrans has solved the one problem that had most 
concerned the court from the outset:  the possibility that the work would not get done if the 
injunction were issued or remained in place.  Alta Vista claims that Caltrans has issued an 
emergency contract to another company to perform the work in the interim.  Thus, the court 
finds that leaving the injunction in place will not prejudice Caltrans. 
 
 Ruling on Caltrans’ Objection 
 
 The court has some difficulty with Caltrans’ objection.  First, the administrative record 
has not been filed yet, so the court does not yet know which things are in the record and which 
are not.  Second, Caltrans appears to be trying to submit extra-record evidence, while denying 
Alta Vista the same right to do so. 
 
 For purposes of this hearing, the court is considering all evidence that has been 
presented by Alta Vista or Caltrans.  No discovery motions are presently before the court, but 
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the court will set forth here some general principles regarding whether extra-record evidence 
may be considered in a mandamus proceeding. 
 
 There are two types of mandamus, administrative and traditional.  In general, quasi-
legislative acts are reviewed by traditional mandamus and quasi-judicial acts are reviewed by 
administrative mandamus.  However, administrative mandamus is available only if the decision 
resulted from a proceeding in which by law: (1) a hearing is required to be given, (2) evidence is 
required to be taken, and (3) discretion in the determination of facts is vested in the agency.  
Thus, ordinary mandate is used to review adjudicatory actions or decisions when the agency 
was not required to hold an evidentiary hearing.  (Bunnett v. Regents of University of California 
(1995) 35 Cal.App.4th 843, 847; see generally 1 CEB Administrative Mandamus (3rd Ed.) § 1.2, 
p. 1-2; 1 CEB Civil Writ Practice (3d Ed.) §2.1, p. 2-4; see also CCP § 1085 and 1094.5.)   
 
 The parties characterize this as a traditional mandamus case.  Extra-record evidence is 
more frequently allowed in such cases than in administrative mandamus cases.  (See 1 CEB 
Civil Writ Practice, supra, § 7.9, p. 7-8.)  One case states, “the preponderance of authority holds 
that a court entertaining a proceeding in mandate may consider ‘all relevant evidence, including 
facts not existing until after the petition for writ of mandate was filed.’”  (Negro v. Superior Court 
(2014) 230 Cal.App.4th 879, 895.)   
 
 In general civil actions, a party may conduct discovery on any matter, not privileged, that 
is “relevant to the subject matter involved in the pending action . . . if the matter either is itself 
admissible in evidence or appears reasonably calculated to lead to the discovery of admissible 
evidence.”  CCP § 2017.010.)   “[I]n an administrative mandamus proceeding, a party seeking 
discovery has the burden of showing that such discovery is reasonably calculated to lead to 
evidence admissible under Code of Civil Procedure section 1094.5. . . . An administrative 
mandamus action . . .  reviews the administrative record which should contain all evidence the 
parties consider necessary to the resolution of contested issues. Consequently posthearing 
discovery may reasonably be limited to inquiries calculated to yield evidence which through no 
fault of the offeror does not appear in the administrative record.”  (Department of Health 
Services v. Superior Court (1980) 104 Cal.App.3d 80, 84 (emphasis added).).  CCP § 1094.5 (d) 
limits discovery in an administrative mandamus proceeding to “relevant evidence which, in the 
exercise of reasonable diligence, could not have been produced or which was improperly 
excluded at the hearing . . . .’”  (Fairfield v. Superior Court of Solano County (1975) 14 Cal.3d 
768, 775.)  However, “Where the issue on administrative mandamus is whether the 
administrative hearing was procedurally fair, ‘the trial court may consider evidence not 
presented at the administrative hearing if the evidence addresses the petitioner's claim that he 
or she was denied due process or a fair hearing at that hearing.’”  (Nasha v. City of Los Angeles 
(2004) 125 Cal.App.4th 470, 485.) 
 

“[E]xtra-record evidence is generally not admissible in traditional mandamus actions 
challenging quasi-legislative administrative decisions . . .”  (Western States Petroleum Assn. v. 
Superior Court (1995) 9 Cal.4th 559, 576.)  However, courts do “allow admission of extra-record 
evidence in traditional mandamus actions challenging ministerial or informal administrative 
actions if the facts are in dispute.”  (Ibid.)  The reason for this is that “the record upon which a 
public agency's informal action is based is often inadequate to permit meaningful review.”  
(City of Oakland v. Oakland Police & Fire Retirement System (2014) 224 Cal.App.4th 210, 238.)  
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Extra-record evidence may also be admissible to show procedural unfairness or agency 
misconduct.  (San Joaquin County Local Agency Formation Commission v. Superior Court 
(2008) 162 Cal.App.4th 159, 169-170.)  Indeed, Caltrans’ objection concedes that exceptions 
apply “for ministerial decisions and for an inquiry into potential bias.”  (Caltrans’ Objection at 
4:23-24.)   

 
The parties’ briefing is not clear whether the contract award here is a quasi-legislative 

administrative decision or a ministerial or informal administrative action.  If the parties fail to 
reach agreement concerning that, the court may eventually have to issue a ruling, possibly after 
further briefing, provided that whether to permit discovery depends upon how the contract award 
is characterized. 

 
Either way, the court believes it would nearly impossible to prove a claim of bias without 

extra-record evidence.  Alta Vista has cited an administrative mandamus case, Nasha v. City of 
Los Angeles (2004) 125 Cal.App.4th 470, 485, which says, “Where the issue on administrative 
mandamus is whether the administrative hearing was procedurally fair, ‘the trial court may 
consider evidence not presented at the administrative hearing if the evidence addresses the 
petitioner's claim that he or she was denied due process or a fair hearing at that hearing.’”  
The court believes the same principle is likely to apply here. 

 
If the parties wish to attempt to resolve discovery issues informally at the hearing on this 

motion, they shall come to the hearing with a list of the discovery they are seeking and be 
prepared to explain why it should be allowed.  Caltrans should also be prepared to identify the 
extra record evidence it has already submitted and expects to offer in the future.  The court will 
talk through the issues with counsel and resolve them without the need for a formal motion, if 
possible. 

 
The court overrules the objection in footnote 2.  (See Evid. C. § 353 (a) and People v. 

Harris (1978) 85 Cal.App.3d 954, 957.)  If Caltrans wishes to object to evidence in any future 
law and motion hearings, it should use the format set forth in CRC 3.1354 (b).  

  
The court overrules the objection to consideration of the evidence of Alta Vista’s past 

performance that Alta Vista presented with its Opening Brief.  Caltrans waived any such 
objection for purposes of this hearing by failing to make the objection when it filed its original 
Opposition.  The court makes no ruling on the ultimate admissibility of such evidence at trial.  
However, on the limited briefing so far, the court is inclined to think Alta Vista’s argument is 
correct.  If the court rules that Caltrans was required to consider Alta Vista’s past performance, 
evidence of past performance will probably be admissible whether it is in the administrative 
record or not.  Failing to consider it is what Alta Vista claims Caltrans did wrong.  

 
The court overrules Caltrans’ specific objection no. 2 on the bases argued by Alta Vista.  

In addition, Caltrans fails to cite the specific statements and evidence it wants excluded. 
 
The court overrules Caltrans’ specific objection nos. 3 and 4, again for the reasons 

stated by Alta Vista and for lack of specificity. 
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 The court is not ruling on Wood’s objections because Wood has not been given leave to 
intervene and therefore has no standing to raise objections. 

 

  

20.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS. STATE 
HEARING ON EX PARTE APPLICATION FOR LEAVE TO INTERVENE 
PER ORDER FILED 10-02-18 
* TENTATIVE RULING: * 
 

The motion of Wood Environment and Infrastructure Solutions to intervene in this matter 
is denied, provided that Alta Vista stipulates to the following terms: 

 
1. Alta Vista’s petition and request for relief will be restricted to the issues of bias 

and whether Caltrans followed its own rules and procedures in the process for awarding 
the contract. 

 
2. The issues to be decided on the petition will not include any that would 

reasonably require either Alta Vista or Caltrans to obtain any testimony from Wood or any 
documents from Wood that Wood did not already disclose to Caltrans between April 30, 2018 
and July 6, 2018; or any issues that, judged by the court, not Wood, would reasonably prompt 
Wood to request to intervene for the purpose of protecting its name or reputation.  Thus, for 
instance, Alta Vista will not be permitted to argue that Wood lied in its bid documents. 

 
3. If Alta Vista prevails on the petition, the award of the contract to Wood shall be 

vacated and Caltrans will be free to either: (1) do the selection process all over again; or (2) take 
any other legally permissible action, including abandoning the whole effort.  The court will not as 
part of any request for relief on the current petition award the contract to Alta Vista. 
 

Alta Vista’s failure to contest this tentative ruling will be deemed consent to this 
stipulation.  
 
 For purposes of having a complete record, the court now restates its prior tentative 
ruling, with minor modifications. 
 

“An intervention takes place when a nonparty, deemed an intervenor, becomes a party 
to an action or proceeding between other persons by  . . . (2) Uniting with a defendant in 
resisting the claims of a plaintiff.”  (CCP § 387 (b).)  Code of Civil Procedure section 387 
contains provisions describing when an order permitting intervention is mandatory and when it is 
permissive.  It is mandatory when “(A) A provision of law confers an unconditional right to 
intervene [or] (B) The person seeking intervention claims an interest relating to the property or 
transaction that is the subject of the action and that person is so situated that the disposition of 
the action may impair or impede that person’s ability to protect that interest, unless that person’s 
interest is adequately represented by one or more of the existing parties.”  It is permissive “if the 
[proposed intervenor] has an interest in the matter in litigation, or in the success of either of the 
parties, or an interest against both.”  (CCP § 387 (d)(2).)  Wood claims intervention is mandatory 
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under CCP § 387 (d)(1)(B) and permissive under 387 (d)(2). 
 
The court finds and concludes that an order permitting intervention is not mandatory 

here.  Wood’s interest is to maintain the award of the Contract to itself.  That is also Caltrans’ 
interest.  The court finds that Wood’s interest will be adequately represented by Caltrans.  
Wood has presented no evidence to the contrary, minimal or otherwise.  (See Arakaki v. 
Cayetano (9th Cir. 2003) 324 F.3d 1078, 1086-1087 (“When an applicant for intervention and an 
existing party have the same ultimate objective, a presumption of adequacy of representation 
arises. . . . There is also an assumption of adequacy when the government and the applicant 
are on the same side.”)  Wood has no valid interest in defending an unfair bid selection process, 
and Caltrans will do everything Wood would to argue the process was fair, rather than unfair. 

 
The court finds the Federal Claims Court cases cited by Wood to be distinguishable and 

unpersuasive.  The case cited by Alta Vista, Anderson Colombia Environmental, Inc. v. United 
States, is more persuasive on the facts here.  (If the need to cite federal claims court cases 
arises in the future, the party citing the case is requested to provide the court with a copy.) 
 

In its discretion, the court also declines to permit intervention on a permissive basis.  
“To support permissive intervention, the proposed intervener's interest must be direct rather 
than consequential . . . [This means] . . . that the interest must be of such a direct and 
immediate nature that the moving party will either gain or lose by the direct legal operation and 
effect of the judgment.  A person has a direct interest justifying intervention in litigation where 
the judgment in the action of itself adds to or detracts from his legal rights without reference to 
rights and duties not involved in the litigation. . . . Conversely, [a]n interest is consequential and 
thus insufficient for intervention when the action . . . does not directly affect it although the 
results of the action may indirectly benefit or harm its owner.”  (Lindelli v. Town of San Anselmo 
(2006) 139 Cal.App.4th 1499, 1505 (emphasis added and internal quotations omitted).) 

 
Wood will not suffer a direct loss of the contract if relief is granted here.  It will simply not 

be awarded the contract based on an unfair selection process.  If it ultimately fails to win the 
contract, that will occur because its bid is less meritorious than Alta Vista’s, not because the 
court grants relief in this action. 

 
Further, allowing Wood to intervene is likely to expand the scope of this litigation and 

delay it.  The court concluded this before Wood lodged its proposed brief in support of Caltrans’ 
request to dissolve the preliminary injunction, and its belief has only been strengthened after a 
review of that brief, which would expand this case in ways noted by Alta Vista.  “Intervention is 
not necessary or desirable when the intervener's interests are adequately represented, as it 
would serve only to complicate and delay the litigation for no good reason.”  (Ziani Homeowners 
Assn. v. Brookfield Ziani LLC (2015) 243 Cal.App.4th 274, 282.) 
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ADD-ON 

21.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 

Contra Costa County’s motion for summary judgment is denied.  Factual issues exist 
whether the County’s physicians breached the standard of care and whether these breaches 
were a substantial factor in causing the death of the decedent.  (Disputed Material Fact Nos. 3, 
4, 46, 47, 48, 51, 52, 54; Undisputed Material fact Nos. 32, 49.)  Significantly, the County has 
not met its initial burden on causation to shift the burden to Plaintiff to produce opposing 
evidence.  (See also Fugaro Decl., ¶ 30.) 
 
 This is an action by two minors against the County for the wrongful death of their father, 
decedent Christian Udeogu, then 33, due to alleged medical malpractice.  Plaintiffs contend the 
County’s doctors failed to diagnose that Udeogu had a heart condition or refer him to a 
cardiologist or for an echocardiogram.  Left undiagnosed and only under the care of primary 
care providers, Udeogu suffered a cardiac event and died on September 3, 2015. 
 
 The County now moves for summary judgment, arguing its doctors did not breach the 
standard of care and plaintiffs cannot prove causation.   
 
 This ruling will not review the lengthy factual history set forth in the Separate Statement, 
but instead focus on a few key events.   
 
 On August 8, 2009, Udeogu saw Dr. Siegel for a routine physical.  A TB test 
was positive.  Dr. Siegel ordered a chest x-ray.  It did not show TB, but did show an 
enlarged heart (cardiomegaly).   
 
 The County’s expert, Dr. Sockell, an internal medicine physician, opines that the 
standard of care did not require Dr. Siegel, or Udeogu’s other internal medicine doctors at the 
time, to order further cardiac work up because there was no evidence of congestive heart 
failure.   (Sockell Decl., ¶ 11.)   
 

Plaintiffs’ internal medicine expert, Dr. Fugaro, disagrees that there was no breach in the 
standard of care regarding the August 12, 2009 chest x-ray.  He opines that after the results 
were known some County employee should have listed cardiomegaly on Udeogu’s “Medical 
Problems List” so that it would be known to the doctors caring for him and considered by them 
at future appointments.  (Fugaro Decl., ¶ 6.)   Cardiomegaly can be caused by hypertension.  
Between September 9, 2009 and June 25, 2015, 7 out of 16 blood pressure readings were over 
145 mmHG, and thus showed hypertension.  Had the primary care providers known of the 
cardiomegaly and considered the pattern of blood pressure results, the standard of care would 
have required them to check the cardiomegaly at 2-3 year intervals to see if it was increasing.  
Such checks would have included taking a history to determine if Udeogu was having any 
symptoms suggestive of heart failure.  (Fugaro Decl., ¶ 8.) In essence, and by reasonable 
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inference, Dr. Fugaro is saying there may have been no evidence of congestive heart failure in 
and after 2009 because the primary care providers were not looking for it or asking the right 
questions.  Thus, a triable issue exists whether the County’s doctors breached the standard of 
care in connection with the August 12, 2009 x-ray and subsequent monitoring for changes in 
the cardiomegaly. 

 
Dr. Sockell also opines there was no breach in the standard of care in connection with a 

subsequent chest x-ray on February 24, 2015.  On that date, Udeogu saw Dr. Puell with a 
complaint of cough with congestion for about five days.  Dr. Puell’s assessment was bronchitis 
and allergies.  He administered breathing treatments, ordered a chest x-ray, and prescribed an 
inhaler, Albuterol.  Dr. Bailey Lee interpreted the chest x-ray as showing slightly increased 
cardiomegaly.  There is no evidence that the results of this x-ray were reported to Udeogu.  
The x-ray was taken and read after Udeogu had left Dr. Puell’s office, so Dr. Puell did not know 
the results that day. Udeogu was supposed to follow up with his regular primary care provider, 
Dr. Siegel, in a week or two, but failed to do so.   

 
Dr. Sockell opines that Dr. Puell was not required by the standard of care to order a 

cardiac workup on February 24, 2015 because the physical examination and the chest x-ray did 
not reveal evidence of congestive heart failure.  (The latter portion of this opinion assumes a fact 
not in evidence – that Dr. Puell ever saw or reviewed the chest x-ray or the report concerning it 
before Udeogu died.)   

 
Again, Dr. Fugaro disagrees with Dr. Sockell.  By inference, he opines that Dr. Puell 

should have considered the results of the x-ray he had ordered and, having then become aware 
that Udeogu had cardiomegaly  and that it had increased over time, should have determined 
whether Udeogu had any shortness of breath before he developed his respiratory infection and 
what triggered the shortness of breath.  (Fugaro Decl., ¶ 16, 17.)  Also, again, the cardiomegaly 
was not added to Udeogu’s Medical Problems List.  (Id., ¶ 19.) 
 

Thus, plaintiffs have raised a triable issue whether there was a breach in the standard of 
care regarding the February 24, 2015 chest x-ray and subsequent conduct of the primary care 
providers.  Further, plaintiffs have raised an issue of negligence regarding Dr. Lee.  They are 
only just now bringing Dr. Lee into the case and expanding the case to charge the County with 
Dr. Lee’s negligence.  Therefore, even if the court were to grant the County summary judgment 
based on the conduct of the other physicians it would likely grant plaintiffs leave to amend to 
expand the complaint to address this new basis for liability, contingent upon a continuance of 
the trial date, if appropriate.  (See Kirby v. Albert D. Seeno Construction Co. (1992) 11 
Cal.App.4th 1059, 1069 (permitting an amendment even after a grant of summary judgment); 
Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760-761 (same).) 
 

On June 25, 2015, Udeogu saw Dr. Watanbe for continuing problems with cough.  
He said he was being awakened at 3 a.m. by cough, but had no cough during the day.  
Dr. Watanbe diagnosed Udeogu as suffering from post-nasal drip caused by seasonal allergies. 

 
Dr. Sockell opines there was no breach in the standard of care by Dr. Watanabe.  

Dr. Fugaro disagrees.  Dr. Watanbe’s diagnosis was wrong, and Dr. Watanbe never inquired 
why Udeogu was still using an inhaler when the acute respiratory illness from February had 
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already ended.  (Fugaro Decl., ¶ 20,-26.)  Further, the complaint of night-time cough can be a 
symptom of heart failure.  (Fugaro Decl., ¶ 27-28.)  Thus, plaintiffs have raised a triable issue 
whether Dr. Watanbe was negligent. 

 
The County argues that Dr. Fugaro’s declaration on the negligence issue is entirely 

inadmissible because portions of it criticize the primary care physicians for actions they took 
without knowing significant information, such as that Udeogu had cardiomegaly.  They argue 
that negligence is not determined by hindsight.  The court agrees with that principle.  It does not 
agree that is what is occurring here.  It is one thing to argue a physician is liable based on facts 
he did not know, and had no reason to know, at the time.  It is another to argue he is liable for 
facts he did not know but which, according to the standard of care, he should have known.  For 
instance, if it would be negligent for a physician to perform a surgery on a patient with a heart 
condition, it would also be negligent for the physician to fail to determine whether the patient had 
a heart condition.  His failure to know the pertinent presurgical condition of his patient is one of 
the things that makes him negligent.  Plaintiffs’ argument is that Udeogu’s cardiomegaly should 
have been known to his primary care providers and they should have taken certain actions 
based on that knowledge.  The County’s failure to ensure that the cardiomegaly shown on 
Udeogu’s chest x-rays was also shown on his Medical Problems List is one of the things that 
plaintiffs claim render the County negligent. 

 
On the issue of causation, the County’s evidence amounts to nothing more than stating 

that because there was no breach of the standard of care, no breach caused or contributed to 
Udeogu’s death.  The County offers no opinion why Udeogu died other than the statement from 
the autopsy report.  It offers no evidence to disprove plaintiffs’ claim that if Udeogu had been 
referred to a cardiologist or for an echocardiogram, he would not have died on September 3, 
2015.  The County has failed to meet its initial burden to show, through the reasoned 
explanation of an expert, that plaintiffs cannot prove causation.  (See Kelley v. Trunk (1998) 66 
Cal.App.4th 519; see also Fugaro Decl., ¶ 30.)    

 
Defendants’ Objections filed 11/2/18 
 
Objection No. 1 is not in proper format.  Too many disparate portions of the deposition 

have been lumped together when the rulings are not necessarily the same.  Nevertheless, the 
court will attempt to deal with the statements one by one.  The references below are to the 
pages and line numbers in defendants Objection, not in the original declaration. 

 
Page 2, line 8 – Overruled. 
Page 2, lines 15 and 17 – Overruled. 
Page 3, line 10 – Sustained. 
Page 3, lines 11 and 12 – Overruled. 
Page 3, lines 16 through 21 – Overruled. 
Page 3, line 22 – Overruled. 
Page 4, line 2 – Overruled, but considered only if a reasonable trier of fact could 

conclude that Udeogu was not told about the cardiomegaly. 
Page 4, lines 6 through 8 – Overruled. 
Page 4, lines 13 through 15 – Sustained on the current state of the pleadings.  Dr. Chin 

can testify to his opinion.  Dr. Fugaro cannot serve as the vehicle to get this opinion into 
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evidence.   
Page 4, lines 17 through 20 – Sustained on the current state of the pleadings. 
Page 4, lines 22 through 24 – Sustained on the current state of the pleadings. 
Page 5, line 1 – Overruled. 
Page 5, lines 10 through 12 through the words “Problem List” – Sustained. 
Page 5, line 12 after the words “Problem List” – Overruled. 
Page 5, lines 15 through 18 – Overruled. 
Page 5, line 20 – Overruled. 
Page 5, line 28 – Overruled. 
Page 6, lines 6 through 7 – Overruled. 
The rest of page 6 – Overruled. 
Page 7, line 1 – Overruled. 
Page 7, line 2 – Overruled. 
Page 7, lines 8 through 9 – Sustained. 
Page 7, lines 12 through 16 – Overruled. 
Page 7, line 24 through 26 – Overruled. 
Page 7, lines 27 through 29 – Overruled. 
Page 8, line 1 through 3 – Overruled. 
 
Objection No. 2 – Overruled.  The court considered the gist of paragraph 30 of 

Dr. Fugaro’s declaration, namely, that he does not consider himself as an internist qualified to 
render an opinion on causation in this case and thus, by extension, that he does not believe 
Dr. Sockell is either.  The court does not find that opinion determinative on the question of 
Dr. Sockell’s qualification to offer an opinion on causation.  Further, plaintiffs did not file an 
objection to Dr. Sockell’s declaration and the court has read Dr. Sockell’s causation opinion.  
The court did not disallow it for lack of qualification, but ruled it was insufficient to meet 
defendants’ initial burden for lack of a reasoned explanation. 

 
Objection No. 3 – Overruled.  The objection is to the entire declaration, rather than just to 

the standard of care opinion in paragraph 7.  (See People v. Harris (1978) 85 Cal.App.3d 954, 
957.)  The opinions in paragraph 8 have some relevance to the causation issue.   

 
Objection No. 4 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
 
Objection No. 5 - Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 

 

 

 


